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DIGEST 

1 .  Contracting agency properly rejected protester's bid as 
nonresponsive where the corporate surety for the protester's 
bid bond is not listed in Treasury Department Circular 570 
as of bid opening. 

2 .  Protester, second low bidder, is not an interested party 
to challenge award to low bidder where protester's b i d  is 
nonresponsive and protester thus would not be in l i n e  f o r  
award even if its protest were sustained. 

DECISION 

Midwest Asbestos Removal Service, Inc., protests the award 
of a contract to Harrison Contracting, Inc., under 
invitation for bids (IFB) No. DACA41-88-B-0172, issued by 
the United States Army Corps of Engineers for an asbestos 
abatement project at Fort Leavenworth, Kansas. We dismiss 
the protest because Midwest is not an interested party to 
maintain the protest. 

The I F B  required bidders to furnish bid bonds with their 
b i d s .  The Corps argues that Midwest's bid is nonresponsive 
because Midwest failed to submit a bond from an acceptable 
surety. We agree. 

Midwest provided a bid bond designating United Coastal 
Insurance Company as its corporate surety. Under Federal 
Acquisition Regulation S 28.202-1(a)(l), all corporate 
sureties offered for bonds furnished with contracts to be 
performed in the United States must appear on the list 
contained in Department of Treasury Circular 570, entitled 
"Companies Holding Certificates of Authority as Acceptable 
Sureties on Federal Bonds and as Acceptable Reinsuring 



Companies." I f  a b i d d e r ' s  corporate s u r e t y  d o e s  n o t  appear 
i n  t h e  c i r c u l a r ,  t h e  b i d  is n o n r e s p o n s i v e .  S i s k a  
C o n s t r u c t i o n  C o . ,  I n c . ,  B-218428, J u n e  1 1 ,  1985, 85-1 CPD 
11 669. Here, a s  o f  b i d  o p e n i n g  o n  Augus t  4 ,  1988,  M i d w e s t ' s  
corporate s u r e t y  was n o t  l i s t e d  i n  t h e  T r e a s u r y  Depar tmen t  
C i r c u l a r .  See 52 Fed.  R e g .  25 ,052  ( 1 9 8 8 ) .  A s  a r e s u l t ,  i ts  
b i d  w a s  p r o p e r l y  r e j e c t e d  as n o n r e s p o n s i v e .  

The p ro tes te r  a r g u e s  t h a t  r e j e c t i o n  o f  i t s  b i d  was improper 
because the re  was n o t h i n g  i n  t h e  IFB which  e i t h e r  s t a t e d  
t h a t  t h e  s u r e t y  was r e q u i r e d  t o  be l i s t e d  i n  T r e a s u r y  
C i r c u l a r  570 or i n c o r p o r a t e d  by  r e f e r e n c e  s u c h  a 
r e q u i r e m e n t .  W e  d i s a g r e e .  Where, as  h e r e ,  t h e  s o l i c i t a t i o n  
p r o v i d e s  i n  p e r t i n e n t  p a r t  t h a t  f a i l u r e  t o  p r o v i d e  a b i d  
bond i n  proper form or amount may be a bas i s  f o r  r e j e c t i o n  
o f  a b i d ,  t h e  b i d d e r s  are  on n o t i c e  t h a t  n o t  a l l  s u r e t i e s  
w i l l  be c o n s i d e r e d  a d e q u a t e  and it is incumbent  upon them t o  
d e t e r m i n e  which s u r e t i e s  are acceptable t o  t h e  gove rnmen t .  
A s  a r e s u l t ,  t h e  a b s e n c e  o f  a b i d d e r ' s  corporate s u r e t y  f rom 
T r e a s u r y  Depar tmen t  C i r c u l a r  570 operates t o  r e n d e r  t h e  b i d  
n o n r e s p o n s i v e ,  n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  t h e  
s o l i c i t a t i o n  d o e s  n o t  s p e c i f i c a l l y  m e n t i o n  t h e  r e q u i r e m e n t  
c o n c e r n i n g  corporate  s u r e t i e s .  
Corp., 8-194629.2, May 17 ,  1979,  79-1 CPD 11 360. 

S e e  - Alpha  Sigma I n v e s t m e n t  

T h e  p r o t e s t e r  a l so  a r g u e s  t h a t  i t s  p r o p o s e d  corporate s u r e t y  
h a s  p r o v i d e d  bonds  u n d e r  o t h e r  gove rnmen t  p r o c u r e m e n t s  and  
t h e  Corps of E n g i n e e r s  o r a l l y  i n d i c a t e d  t o  Midwest t h a t  i t s  
b i d  bond would be accepted. The f a c t  t h a t  a c o n t r a c t i n g  
a g e n c y  may h a v e  p r e v i o u s l y  o v e r l o o k e d  a b i d  bond d e f i c i e n c y  
i n v o l v i n g  U n i t e d  Coastal  as a s u r e t y  d o e s  n o t  p r o v i d e  a 
b a s i s  f o r  a c c e p t i n g  t h e  same d e f i c i e n c y  u n d e r  t h e  p r e s e n t  
p r o c u r e m e n t .  S i s k a  C o n s t r u c t i o n  C o . ,  I n c . ,  8-218428, s u p r a .  
S i m i l a r l y ,  M i d w e s t ' s  c o n t e n t i o n s  t h a t  i t s  b i d  was n o t  
r e j e c t e d  u n t i l  s h o r t l y  b e f o r e  c o n t r a c t  award t o  H a r r i s o n  and 
t h a t  t h e  Corps o f  E n g i n e e r s  o r a l l y  i n d i c a t e d  t h a t  i t s  b i d  
bond would be acceptable d o  n o t  show t h a t  t h e  Corps' 
u l t i m a t e  d e c i s i o n  t o  re jec t  t h e  b i d  a s  n o n r e s p o n s i v e  was 
improper. 

Under t h e  C o m p e t i t i o n  i n  C o n t r a c t i n g  A c t  o f  1984,  31 U.S.C. 
S 3551 (Supp.  I V  1 9 8 6 ) ,  and o u r  Bid P r o t e s t  R e g u l a t i o n s ,  
4 C.F.R. S S  2 1 . 0 ( a )  and  2 1 . l ( a )  ( 1 9 8 8 ) ,  a p r o t e s t  may b e  
f i l e d  o n l y  by  a n  i n t e r e s t e d  p a r t y ,  d e f i n e d  a s  a n  ac tua l  o r  
p r o s p e c t i v e  b i d d e r  or o f f e r o r  whose d i r e c t  economic  i n t e r e s t  
would b e  a f f e c t e d  by  t h e  award or f a i l u r e  t o  award a 
c o n t r a c t .  Here, s i n c e  i ts b i d  p r o p e r l y  was r e j e c t e d  as  
n o n r e s p o n s i v e  and there  a re  o the r  b i d d e r s  e l i g i b l e  f o r  award 
u n d e r  t h e  I F B ,  Midwest  is n o t  i n  l i n e  f o r  award e v e n  i f  i t s  
protest  were s u s t a i n e d .  A c c o r d i n g l y ,  Midwest l a c k s  t h e  
r e q u i s i t e  d i r e c t  economic  i n t e r e s t  and i s  n o t  a n  i n t e r e s t e d  
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party entitled to maintain the protest. JC Construction 
Co., - 8-229486,  Dec. 29 ,  1987,  87-2 CPD 11 640 .  

Th-test is dismissed. 

Associate Genera Counsel -I- 
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